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11. STATEMENT OF CASE, AND NATURE OF RULING BELOW

This case presents the issue of whether an individual whose parental rights have
been terminated, pursuant to the individual’s voluntary relinguishment, has standing to
ask that the case be reopened and the child be returned to her due to an aileged change in
her circumstances', without first showing that the relinquishment was procured by fraud
or duress®. In this case, Ms. M. voluntarily relinquished her parental rights to Cesar M.
while she was incarcerated in the State of Virginia. The Mothet’s relinquishment was
dated September 29, 2005, and was accepted by the Berkeley County Circuit Court on
November 30, 2005°, Subsequently, on June 15, 20006, more than 8 months after her
relinquishment was signed, Ms. M. sought to withdraw her relinquishment and have the
same ignored, alleging, in part, that as she was no longer tncarcerated, there had beena
change of her circumstances which should ailow her to reopen this case and have Cesar
returned to her.

This Guardian believes that the Berkeley County Circuit COL’II'L" correctly denied
Ms. M.’s motion to reopen. This decision was based in part on the Court’s finding that
Ms, M.’s relinquishment of parental rights was knowingly and voluntarily made, after

Ms. M. was fully informed of the consequences of a relinquishment and termination of

' This is pursuant to W.Va, Code Sec, 49-6-6, that “[upon motion of a child, a child’s parent or custodian
or the state department alleging a change of circumstances requiring a different disposition. the court shall
conduet o hearing pursuant to . . J49-6-2]. . .and may modily a dispositional order™.

This is pursuant to W.Va, Code Sec., 49-6-7, that “[aln agreement of a natural parent in a lermination of

pareatal rights shall be valid if made by o duly acknowledged writing, and entered into under circumstances

free from duress and [raod.”

3o . . . . \ , . -
I'he underlying allegations against Ms. M. involved drug abuse, as Cesar was born on Hebruary 23, 2005,

festing positive for marijuana and gmphetamines.  Further, the case ngainst Ms. M. involved agaravated

circumstinces, us the mother’s parental rights Lo three siblings had previously been involuntarily terminaed

in Berkeley County Circuit Court in Case Nos. 00-JA-30, 00-JA-31, and 02-JA-71



parental 1‘ig11£s“. The Court aiso found that allowing Ms. M. to reopen now unfairly
delays permanency ftor Cesar, as Cesar has been in the home of Betty M. since June,
2005, a relative placement picked by Ms. M. for this Infant, and a home where Cesar is
loved and has bonded. The permanency plan for this Infant is to remain in this home.
This Guardian also believes that the sort of intervention attempted here by Ms. M.
is unfair to the Infant and to the court process, that it has no basis in law, and that it turns
this Court’s directive that abuse and neglect cases be resolved in a timely manner on its
head. Absent fraud or duress, an individual who has voluntarily relinquished parental
rights has no legal right to come back into court and attempt to uﬁdo her relinquishment,
simply because she has changed her mind, as the result will always be to delay
permanency for the Infant. Here, Ms. M. knowingly and voluntarily gave up her parental
rights to Cesar, in a sworn document, filed with the Court, in which she admitted that it
was in Cesar’s “best interests. . .to remain in the custody of the West Virginia
Department of Health and Human Resources” (Relinquishment Document. paragraph 1),
Ms. M. has no right to undo her own words, or to attempt to .;‘eenter the life of a child
who does not even know her. Further, there is no legal reason, under these
circumstances, for a4 court to even have to consider removing this Infant from the only

home that he has ever known.

Based thereon, this Guardian respectfully requests that Ms. M.s appeal be denied.

HI. STATEMENT OF FACTS
f. This case began on March 3, 2005, when D.H.IHLR. filed its petition

alleging that Cesar was born to Ms. M. on February 23, 2005, and that Ms. M."s parental

- . . . L . . . . . - .
Ihere is no dispute that the Circuit Court Tully complied with all reguirements of Rule 35 of the Rufes ol
Procedure for Child Ahuse and Negleet.



rights to three other children had been previously involuntarily terminated by the Circuit
Court of Berkeley County. These terminations (SCCUl'red in Case Nos. 00-JA-30 and 31
on August 24, ZUQI. for abandonment, and in Casc No. 02-JA-71 on November 26, 2002,
due to aggravated circumstances and the Mother’s incarceration. Cesar’s petition also
alleged that the prior cases included allegations of the Mother’s drug abuse. inadequate
housing, lack of employment, and lack of cooperation in previous improvement periods.

2. On March 14, 2005, Ms. M. waived her right to a preliminary hearing,
and, based ther.eon, the Order of Temporary Custody, dated March 3, 2005, granting
D.H.H_.R. custody of Cesar, was confirmed and ratified.

3. On March 17, 200.5, an amended petition was filed, which contained the
additional allegation that at the time of Cesar’s birth, M . M. and Cesar tested positive for
marijuana and amphetamines.

4, Thereafter, r\/I&. M. filed an answer i this case, admitting that she abused
drugs and that this was an aggravated circu1mtan®s case. As aresuit. on May 25, 2005.
Cesar was adjudicated to be an abused and neglected child as those terms are de‘l’iné‘d
under West Virginia law.

5. Cesar had kbeen removed from Ms. M.’s custody at birth, and had been
placed in foster care. However, because Ms. M. was not happy with this wrrangement,
she asked that D.H.H.R. place Cesar with her relative, Betty M. D.HLHLR. consented t
thi;u: request, and Cesar was moved to _Bctfy M.’s home in late May or early JTune, 2005.

6. An MDT was held in this case on May 14, 2005, and the possibility of

giving Ms. M., an improvement period was discussed. This was considered. even though

this was an aggravated circumstances case. The parties believed that Ms, M's issues



primarily sfemmed from drug abuse, and hoped that if she participated in drug treatment
~her |51'0h|ems wouid resolve. Ms. M. did agree to participate in drug treatment ut
F.M.R.S in Beckley, WV, and she went to :this program in June of 2005, This was
reported at the June 30, 2005, hearing held beifou*c the Court.

7. However, when Ms. M. presented herself at the FM.R.S. facility, she was
arrested on a warrant from the State of Virginia. Tﬁc busis of this warrant was a lelony
.Forger’y chnrée.

3. On June 30, 2005, the parties did not kﬁow how long Ms. M. would be
incarcerated, and there was agreement to defer her disposition until the next hearing.
Disposition was again deferred on July 20, 2005, August 25, 2003, and September 29,
2005, because of Ms. M.’s continued incarceration. Dﬁe to this mcarceration, Ms. M.
wis never given an improvement period.

9. During this time, it became obvious to all parties that Ms. M. would not be
released in a timely manner consistent with permanency for Cesar. .This Guardian raised
this issue at all of the‘ hearings held du.ring the summer of 2005.

G, Thus, on October 6, 2005, but on her own voiitio.n, Ms, M, filed her swormn
Relinquishment of' Parental Rights, which complicd with the R;—:quirements of Rule 35 of
the Ruies of Procedure for Child Abuse and Neglect, and her parental rights o Cesar
were terminated by Order of this Court dated November 30, 2005. The text of this

. . . . . .5
relinguishment s set forth in the margin™.

" [ Tameka M. L., the Respondent Mother of Cesar Alcjandro L. date of bicth February 23, 2005, ufter
thoughtful consideration of this matter, hereby acknowledge the foliowing:

Il Fhat I belicve itis in the best interest of Cesar Aletandro Lopez to remain in the custody
ol the West Virginia Department of Flealth and Human Resources; )

2. I'understand that Tam entitled to be represented by counsel at all procecilmgs.

3. Heidi [, Myers has been appointed by this Honorable Court to represent my interests al
ihese hearings. ’
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11. At the hearing on Novemher-?a(), 2008, before Ms. M5 relingquishment
was accepted, the Court inquired of Ms. M.'s counsel, to determine if counsel believed
that Ms. M. uﬁderstood the consequences of a termination of parental vights, was aware
of less drastic ulternatiyes than termination, and was informed of thé ri ght to a hearing
and to representation of counsel. The Court also inquired concerning the substance of
counsel’s conversﬁtiqus with Ms. M., which were rt:éourﬂ.ecl on the record, and counsel |
stated her betief that Ms. M. understood the consequences of her relinguishment and that
her actions were knowing and voluntary. After this inquiry, the Court determined that the

relinguishment was Ms, M."s free and voluntary act, and that Ms. M. understood all of

4. f understand that  would be entitled to call witnesses, present evidence. testify on my
own hehalf, and have my attorney cross-cxamine any witnesses called at any hearing held in this matter.

5. [ wish to waive my right to an adjudication and dispositional hearing in this nmatter and
voluntarity relingquish adl my parcntal rights to Cesar Alejandre L.,

6. [ understand the Court wouid consider less drastic alternatives (o lermination, such as

granting a pre or post adjudicatory improvewment period, returning the ¢hild into my custody or simply
having custody remain with the West Virginia Department of Health and Human Resourees,

7. I fully understand the consequences of this decision. [understand sy deciston will resuil
in the termination of my parental rights as to Cesar Alejandro Lopee.
5. T understand that [ have no right o custody or visitation in this matter. but request at this
time that visitation be afforded to me in the tuture.
T, I understand that T will have no right to partcipate in the carve, custody. control,
education, training or any aspect of raising Cesar Alejandro L. from this point forward.
1), [ uaderstand by relinguishing parentad rights to Cesar Alejandro L. that it is a final

disposition as towards custody and therefore T leave the Court no less restrictive alternative or option other
than termination of my parental rights.

11. [ upderstand rhat T am authorizing West Virginia Department ol Health and Human
Resources to consent to the adoption of Cesar Algjandro L. the right o change his name and [ understand
that 1Tam waiving notice as o these procecdings.

12 [ hove read and discussed thoroughly with my attorney all the above mentioned rights.

13, Flully understand the meaning and conseguences of exceuting this document,

|4, I have not been induced. coereed or threaiened into signing this document,

I5. No promtises or rewirds have been offered in considerution for my execution of this
document,

I hereby frecty. knowingly. mtelligently and voluntarily celinguish all my parenal rights to Cesur -

Algjandro L.
s/ Tameka M. L.
State of Virginia
County of Loudoun, To Wil, .
The foregoing instrument was acknowledged before me this 29" day of Seplember. 2003, by
Tameka M. L. . s uy Huu Neuven
Notwry Public
My Commission Expires Tune {0, 2009,



her rights associated therewith. Theretfore, the relinquishment was accepted, and Ms.
M.’s parental rights to Cesar were terminated.
2. Significant in the sworn relinquishment document are the following
statements made by Ms. M.:
.. l. That 1 believe it is in the best interest of Cesar Alejandro 1.[] to
remain in the custody of the West Virginia Department of Health and Human
Resources:. . . :
5 [ wish to waive my right to an adjudication and dispositionai hearing in
this matter and voluntarily relinquish all my parental rights to Cesar Alejandro
L.
7. I fully understand the consequences of this decision. I understand my
decision will result in the termination of my parental rights as to Cesar Alejandro
L.
1. I understand by relinquishing parental rights to Cesar Alejandro L. that it
is a final disposition as towards custody and therefore I leave the Court no less

restrictive alternative or option other than termination of my parental rights.

12. [ have read and discussed thoroughly with my attorney all the above
mentioned rights.

13. I fully understand the meaning and consequences of exccuting this
document.

L4, [ have not been induced, coerced or threatened into signing this
document.

[ hereby freely, knowingly, itelligently and voluntarily refinquish all my parental
rights to Cesar Alejandro L.
' s/ Tameka M. L.

[3. Subsequently, during the spring of 2006, Ms. M. was apparently released
from incarceration in Virginia, and on June ]5”’, 2006 she filed what the Circuit Court
took as her motion to reopen this case pursuant to W.Va. Code Sec. 49-6-0. alleging that

as she was no longer incarcerated, there was a change ol circumstances which should



allow her to reopen this case and have Cesar returned to her. This was sclhicduled for a
hearing on August 30, 2006,

14, At the August 30 hearing, this Guardian argued that Ms. M.s Sec, 49-6-6
Motion was barred, as Ms. M. did not have standing under 49-6-6 to bring this Motion.
This is because, after termination of her pm‘enmi rights, Ms. M. was not within the class
of individuals given standing under 49-6-6 to allege that a change of circumstances
required a different disposifion in the case. This did not leave her without recourse.,
however, as Ms. M. could still bring a motion under W.Va. Code Sec. 49-6-7, asking that
her relinquishmem be withdrawn, if she could prove that it was obtained by fraad or
duress.

15. The Court accepted this Guardian’s posit%ﬁn, and 1‘equired Ms. M. to
submit an affidavit setting forth the basis of her 49-6-7 Motion, including Specific
allegations of fraud or duress. Order of October | 1. 2006,

16. St.ll?ﬁ@QLlei]tly, on October 4, 2006, Ms. M. filed her affidavic, with the text
set forth in the margin®, in which she alleged, among other claims. that counsel did not

explain the relinquishment to her.

“ Now comes Tameka Lynette L., and fiest being duly sworn, deposes and states the following:

i That T relinquished my rights to my son Cesar L. under dugess.
2, Uwas incureerated at the time of any relinguishment in the State of Vireinia,
3 That my attorney at the time Heidi Myers did not explain the refinquishment o me. -

only speke with her secretary once. and thea a block was put on any further calls. Heidi Mvers sent o form
down for me 1o sign but no letter exptaining it

-+, The secretary al the Myers Law Office informed me that il T did not redinguish © would be
termnated from my son-and then [ couid nol get him back.
3. That it would be in the best interests of my child Cesar L. for the relinguishment to be st
aside: that 15 the potar star to follow. [ desire to be reunited with mv son.

6. fam willing to testify further about this mater in Court and under outh.

And further you |sic| affiant sayeth not. | .

: s./ Tumeka Lynetie L.
Tuken, subscribed and sworn or affirmed befere me this 4 day of Octoher. 2006. by Tameka L.
s Notary
My commission expires December 1, 201 3.




7. At a hearing held on November 29, 2006, the Circuit Court found that the
statements made in Ms. M.’s affidavit directly contradicted the sl‘atelﬁents contained in
her relinquishment of parental rights; further, that the statements did not rise to the legai
standard of fraud or duress required before a relinquishment of parental rights can be
withdrawn.

{8. Based thereon, the Court denied Ms. M.”s Motion to withdraw her
relinquishment. Order of December 14, 2006, Ms. M."s appeal followed.

V. STANDARD OF REVIEW
The circuit court’s conclusions of Iuw in an abuse and neglect proceeding are
reviewed de novo, although its findings shall be upheld unless clearly crroneous. In re
Tiffany Marie S., 196 W.Va. 223,470 S E.2d 177 (1990).
V. LEGAL ARGUMENT
L. MS. M. LOST STANDING TO ASK THAT HER CASE
BE REOPENED PURSUANT TO W.VA. CODE SEC. 49-6-6
WHEN HER PARENTAL RIGHTS TO CESAR WERE
TERMINATED

Ms. M. asked that the Circuit Court consider reinstatement of her parental rights
pursuant to W.Va, Code Sec. 49—6—6; which allows for modification of a dispositional
order in an abuse and neglect case upon . . .motion of a chiid, a child’sj):.l.:"@ﬂt or
custodian or the state department alieging a change of circumstances. . .7

Here, when Ms. M.’s parental rights were terminated, her legal relationship as a

“parent” to Cesar was severed and terminated. Therefore, under the plain meaning of 49-

0-0, Ms. M. does not have standing to ask for the reliet requested.
The fact that relinquishment and termination of parental rights severs the parent

child relattonship has been recognized several times by this Court. Thus, in ln re James

10




G, 211 W.Va, 339, 345, 366 S.E.2d 226 (20023, this Court found that with
relingquishment of parental riglﬁs, a child’s “Ieéul relationship with This] mother. . . |is]
severed.”  See, also, Alonzo v Adulr, 191 W.Va. 248, 250, 445 S.E.2d 89, (1994, that
the re!inquishment of parental rights contemplated by W.Va. Code Sec. 49-6-7 “is
designed to permit o parent charged with Zlbuse and neglect to SLli-'l'{fHL.JCi‘ his parental
Vri ghts to the Department rather than contest the charges™

An almost identical issue of statutory construction was resoived in /lmer Jinuny
S.v. Kenneth B., 199 W . Va. 363. 267,483 S.E.2d 846 (1997). In this case. invoiving
grandparent visitation, the Supreme Court considered ianguage then contained in W.Va.
Code Sec. 48-2B-3(a)(1). The issue was whether an individual whose parental rights to
an infant had been terminated woutd fit within the definition of "‘m;ncustodiui jprarent”,
alowing grandparent visitation to occur.  Under this section’. before u grundparent coutd

get visitation, the . . parent through whom the grandparent is related to the grandehild

*This section how now changed und has different reguirements Tor standing for grandparents in
arandparent visitation cases. At the time, the language of d8-213-3 (1992, Rpl Vol 19961 way as Tollows:
(1) A wrandparent may petition a circuit court, which has entered a final cider
ol divoree or annulinent or has granted o decree of separate maintenance. for an crder
granting visitation rights with a minor grandchild where:

(1 The parent through whom the grandparent is related o the minor grandehikd is
deemed the noncustodial parent of the minor child by virtue of the court’s order
regarding custody of the minor child;

() The parent through whom the grandparent is related o the minor chiid having heen
granted visitation rights with the minor ¢hild refuses. fails or is unable to wvail himselb

ar hersett of the right ol visitation for 4 period of six months or more or has been preciuded
visitation rights by court order, oris un active duty member of the armed forces of the
Untied States whoese permanent duty station is locured more (he ur one hundred miles {rem the
horder of this state: and

(3 The petitioning grandparent has been refused visitation with a minor erandchild by
the custodial parent for a period of six months or micre

{h) [n determining the appropriateness of granting visitation rights to a grandparent
pursuant o this section, the court shall consider the amount of personal conlact between

the grandparent and minor child prior to the filing of the petition. whether or not the
sranting of visitation would interfere with the parent-child relationship and the overail offect
of such visitation on the minor child’s best interesi.




| must] be deemed the ‘noncustodial parent™.  Limer Jimmyv S.at 268, This Court found
(hat a terminated individual was not a “noncustodial parent”, as he was no longer a
parent:

When an individual’s parental rights have been terminated, the law no

longer recognizes such individual as a “parent” with regard to the child or

children involved in the particular termination proceeding. Implicit in the

term “noncustodial parent”, as used in W.Va. Code Sec. 48-2B-3(:0( 1), is

the fact that such person is a “parent™ to the child in question. Thus. the

non-parent whose parental rights have been terminated could not then be

deemed a “noncustodial pareat”. -

[d.

Under simtlar interpretation of identical language here, because Ms. M.’s parental
rights have been terminated. she is not a member of the class of individuals entitled to
bring a 49-6-6 Motion, as she is not “the child, the child’s parent or custodian. or the state
department”. Because Ms. M. is no longer Cesar’s parent, she does not have the right to
bring a motion for changed circumstances.”

This reading of 49-6-6 does not leave an individual whose righis have been
terminated without remedy. First, under Rule 46 of the Rules of Procedure tor Child

Abuse and Neglect, any “party[] may move to modify or supplement a current order of

the court at any time until the time period for appeal has expired™. Therefore, as u party.

] . . . n o . " . - . - .
Counsel is required to note that the issue of the definition of a “legat parent™ also plived into this Court s

decision in Rebecca Lynn C(30411), 213 WV 240, 580 S.15.2d 854 ¢11/27/2002). opinion withdrawn by

and substituted opinion at Rebecea Lynn C. v, Michael Joseph B, 213 WV 744, 584080324 600 (20031,
These cases involved child support, and in the first opinion. this Court recognized a parent whose parenind
rights have heen terminated is no longer d legal parent Lo the infanl. Sce. Syllabus Point 3 of the withdrawn
opinton, that: A finai order terminating parental rights completely severs the parent-chiid relationship.
- This Cowrt quoted decistons from 19 jurisdictions in the body of the opinion in support of this position.
with two jurisdictions in opposition. Based on this. the Court found that chitd support could not be
collected trom an individual whose parental rights had heen terminated. Subsequently, this opinion was
withdrawn, and this Court found in the second Rebecea Ly C.ove Michael Joseph B, and in I re Stephen
Tyler R, 213 W.Va, 725, 584 S.E.2d 581 (2003), that child support could be collected from an individual.
even alter his parental rights had been terminated. See, FN 12, infra, for more discussion of these cases.
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Ms. M. had the right to move to modify the NPVG]H?‘}CI‘ 30, 2005, Order terminating her -
parental rights to Cesar, until January 30, ‘2()06”._

Further, under 49-6-6, the other parties in the case, including D H.H.R. and the
guardian, have the right to ask for a change of disposition for an infant at any time before
adoption, if there has been a change olf circumstances requiring a different disposition'”,
Thus. a terminated individual would have the right to petition D.H.H.R. and the guardian
and ask that one of those entities file a 49-6-6 Motion, if the circumstances warrantec
this'', Finally, an individuat who has reltnquished parental rights has the right to seek
recress flu‘ough'the provisions of West Virginia Code Sec.49-6-7. il there has heen fraucl,
duress, or other legally cognizable fauft, in procuring the relinc_iuislune-nt. {See, iinfra)

- This reading of 49-6-6 1s consistent with permanency for an infant. and it
comports with the requirements of Rule 2 of the Rules of Procedure for Abuse and
J\'Ieglect, that the rufes are “to he liberaily construed to achieve safe, stable, secure and

|
permanent homes for abused and/or neglected children. . .. Any other interpretation
allows a terminated individual to repeure.dly file 49-6-6 motions. disrupting adoptions and
defaying permanency, simply because the individuad has changed her mind about the
relinquishment. (See, Point {11, infra). Here, Ms. M. was given more than a Fair chance

fo remain in Cesar’s life. and she was given the chance of an improvement period.

" This is pursuant to the authority of Bartles v. Hinkle, 196 W.Va. 3% 1. 389, 472 S.1E.2d ¥27 (1996), that o
final vrder is one that “feaves nothing to be done but to enforce hy cxecution whal has been determined .
The Order terminating Ms. M.'s parental rights would have been o final, appealable order. which could b
modified for 2 moenths pursuant 1o Rule 46,

Y Further. DHHLR, and the Guardian can Join in a motion made by the lerminated individuoal.

"This Guardian has previvusly participated in and filed 49-6-6 motions on behaelf of individuals whose
rights have been terminated iu certain unusual cases when 1his was clearly in the best interests of the infints
mvolved. Specificaliy. this type of situation could arise when there ts an older child for whom no other
placement is available. and the terminated individual bas resolved the issues involved in the ermination
proceeding. See, inlra. :
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Unfortunately for Ms. M., her incarceration interfered with this plan. It is now simply '
too late for Ms. M. to claim the right to be involved in Cesar’s life'?.
2. MS. M.”’S MOTION TO WITHDRAW HER
RELINQUISHMENT WAS PROPERLY DENIED, AS
MS. M. DID NOT ALLEGE FRAUD, DURESS, OR OTHER
LEGALLY COGNIZABLE FAULT WHICH WOULD
ALLOW THIS RELIEF.
Ms. M. then sought to have her relinquishment withdrawn, alleging that the

relinquishment was the result of duress, as set forth in her affidavit. However, Ms. M.

gave no details of the nature of the duress, as was required by the Circuit Court. In fact.

" It re Stephen Tyler R., 213 W.Va, 725, 584 S.E.2d 581 (2003), is not contrary Lo this interpretation. This
case came before the Supreme Court on the terminated Father's appeal of the circuit court’s conclusion that
Stephen was abused and neglected, and its subsequent termination of the Father’s parental rights, but not
hig responsibilities, to Stephen. Among the issues appeuled, the Father argued that the Circuil Court
exceeded its authority by requiring him to pay child support after the termination of parental rights, because
the Father no tonger had the right to visitation with the Infant; further, he argued that it was inequitable to
require him to pay support if the Infant were adopted. I re Stephen Tvler R., at 587, 599, 731, 743, The
narrow reading of this case is that an individual whose parental rights have been terminated, but who
retaing parental responsibilities, still has the right to bring 2 49-6-6 motion to modify his child support
obligations, if there has been a change of circumstances, as the case makes clear that the Court may
terminate either parenial rights or parental responsibilities or both. [d, at 740, 596, “This is because the
individual would quality under 49-6-6 (o file the motion as a parent, concerning continuing parental
responsibilities. This case does not say, however, that this individual would have the right (o reopen the
entire disposition, including the termination of parental rights. What makes the Court’s holding unclearin
Stephen Tyler R., however, is that it seems to imply that an individual can fite a 49-6-6 motion to maodily an

existing child support obligation after a child has heen adopted. However, pursuant to the plain language of

49-0-6, such motion to modity disposition may not be filed after the Infant’s adopticn.  In addition,
adoption cuts off any obligation to pay child support; therelore, the 49-6-6 motion wouid be unnecessary.
W.Va. Code Sec. 48-22-703. Further, even if adoption did not have this effect, the individual whose Tights.
but not his responsibilities, are terminated, has the right to petition for modification of a chitd support
abligatton at any time, pursuant o W.Va, Code Scc, 48-[1-105, which allows any person obligated to pay
child support to move for modification of that obligation.  What can be said, however, is that no where in
Stephen Tyler R. does this Court state that the terminated parent has the right (o file the 49-6-6 motion:
rather, this Court simply states that sueh a motion may be filed. Therefore, the question of who may file
stch a motion is not answered by Stephen Tyler R, The reason that this Court may have cven considered
use of a 49-6-6 motion in Stephen Tyier R, was because at the time this decision was published, this Court
wis wrestling with whether or not chitd support is owed after termination of parental rights. Compare, (v
B, 30411 Rebecea Lynn C., v. Michael Joseph B., Id. (11/27/2002), supra at fn 8, in which this Court
found that child support could not be ordered alter an individual’s parental rights were terminated, opinion
withdrawn and substituted by Rebecca Lyan C. v. Michael Joseph B.. 213 W.Va. 744, 384 S.15.2d 600
(2003), supra ut fon 8, in which the Court found that u parent’s duty 1o suppaort a chitd cannot be waived or
contracted away, even with relinquishment of parental rights. The second Rebecea Lynn € decision was
published on the same day as Stephen Tvler R., July 1, 2003. Obviously, fairness 1o o terminated parent
requires that child support stop if a child is adopted. and this Court may have scen 49-6-6 as the mechanisi
1o allow this 1o happen.



the only examples of duress given by Ms. Melbourne was that she was incarcerated at the
time that her relinquishment was signed, and that the form was not explained (o her by
her attorney. This evidence is insufficient to meet the standard of duress that is required
underVVest\ﬂrghﬁulawfbeﬁm%:ureﬁnquhﬂnnentofﬁunnnalnghuscm1he\vhhdrawn.

First, Ms. M.’s aftidavit is contradicted by her statements in her relinguishment,
as paragraph I4(ﬁfthe(kxnunentindkxﬁesthat“lhave1uﬂtbeeninduced.cucrccd(w
threatened into signing this document™. It is also contradicted by paragraphs 12 and 3
\Mﬁd)HMeJeﬂxwﬁvdy,mavﬂhaw:madanddmcu%edHxﬁou@ﬂyxﬂﬂ)myunomeynﬂ
!hcubovelnenﬁoncdlighw”,und“IquyLummrmandthelneunhugundconsequencésof
executing this document”, These statements of fact made by Ms. M. are judicial
amnmmon&emdshecmnmtnowammmanyckmnsHuﬂaminmmsmmntwnhnwnr

A judicial admission is a statement of fact made by a party in the course of

litigation for the purpose of withdrawing the fact from the realm of dispute.

[citations omitted]. The significance of such an admission is that it will

“stop the one who made it from subsequently asserting any claim

inconsistent therewith”. [citation omitted].
Whrzr%l:'n.g~Prf1‘11vburgh Steel Corporation v. Rowing, 205 W.Va. 286. 517 S.E.2d 763
{199), See,umo,Snue\Aﬂ4cﬂﬁﬂhuns,l77\VfVu.369,352ELE12d120{1986}.m
Syllabus Point 4. Ads.hdfssnwon1afﬂdavﬂgthatheryehnquiﬂunentwum1101rhcresuﬂ(w
coercknlorthnnu.undthattheconsequencesofréﬁnqujﬂnnenthudlmuﬁlexphuncdto
her, are exactly the types of statements of fact which have now been withdrawn from
dispute, and which cannot be contradicted by her iater atfidavit.

However, even assuming, arguendo, that Ms. M., could nrove the facts contained
i:]hcrnfﬁdavit[heseck)nolequatetothethuessrequthiu}revokezlrchnauﬂshnlent;w

duress:



means a condition that exists when a natural parent is induced by the

unlawful or unconscionable act of another to consent to the adoption of his or her

child. Mere “duress of circumstance™ does not constitute duress.
State ex rel. L. v. Pancake, 209 W.Va. 188, 192, 544 S.E.2d 403 (2001), Justice Davis.
concurring. Further, these facts must be proven to the standard of “clear and convincing
evidence”. Pancake, 1d.

This standard was first addressed in Wooren v, Wallace, 177 W.Va. 159, 351
S.E.2d 72 (1986), in which this Court recognized that the fact that the mother was an
“untrained, divorced, emotionally upset young woman with little prospects for supporting
herself, much less fthe Intant. . .], other than living in her father’s house™. was “duress
in a general sense”. Wooten at 161. However, this was insufficient to allow the Mother
to revoke her relinquishment of parental rights, and her consent to adoption. The Court
reasoned that;

. to the extent that these factors constitute a type of duress, they are not the
type of manufactured duress contrived by the adopting parents that the statute
contemplates. Were we not to interpret “duress”. . . narrowly. alimost alf
adoptions would be subject to challenge. It ts difficult to conceive of
circumstances in which a natural parent would place a child up for adoption
uniess the parent’s personal circumstances were in some way incompatible with
taking care of the child.

Id. In fact, this Court found that the “duress™ required
implies something more than a natural parent’s personal circumstances which, ut
the tume the consent to adopt is executed, make it more reasonable to put a child
up for adoption than for the parent to raise the child herself,

Id. at 160. Thus, “duress of circumstances™ is insufficient to allow revocation of consent

to adopt, and the duress required must be an act by the adopting parent which is cither

vnlawful, or “so cgregious us to be unconscionable.”™ 1d.

6




The SLi[)l'E]W: Court reaffirmed this holding in Baby Bov R. by Patricia R. v.
Velas, 182 W.Va. 182, 386 S.E.Zd 839 (1989). In this case, the mother sought to
withdraw a relinquishment of parentaf rights procured by D.H.FLR. The Court again
found that the duress which allows revocation of a relinguishment must be “a concliﬁon
that exists when a natural parent is induced by the unlawtul or unconscionable act of
another to consent to the adoption of his or her child”. 1d at Syllabus Point 2. In Buby
Bu.y R., the Court found that there had been no manipulation by D.H.ILR.. and that “any
duress that existéd was that of circumstances rather than fraud or manipulation™. ld. at
186.

In the current case, M5, M. points to no unlawtui or unconscionable act by any
individual, inc]ucﬁng her aftorney, which induced or procured her relinquishment of
parental rights. R&ther, she Ct.ln say no more than that there was duress of Cil;CL'lmS{ﬂE]CCS
here: that becausc she was incarcerated. she could not take care of this Infant. This is
insufficient to allow revocation of a relinquishment.

Ms. M. also argues that as she was éncarcemted it the time.thnt her relinquishment
document was signed, a guardian ad litem should have been u%pointed iﬁ addition to her
attorney to represent her in this matter. However. Ms. M.’s counsel never asked for
appomtment of a guardian ad /item for the Ms. M., and Ms. M. never expressed
dissatisfaction with her counsel, until she sopght to reopen her relinquishment.
Therelore, this issue was waived by Ms. M,

However, even if it were not waived, appointment of a guardian wd {item was noi
required, as Ms. M. was given appointed counsel at the beginning of this case. and

subsequently became incarcerated. A guardian ad lifens is not necessary when an




incarcerated convict is already represented by a representative. See, Rule 17(c) of the
West Virginia Rules of Civil Procedure, that, “[a] . . . convict who does not have 2 duly
appointed representative may sue by a next friend or by guardian ad fitem.” See, also,
Craigo v. Murshall, 175 W.Va. 72,75, 331 S.E.2d 510 (1985), that;

In the case of a prisoner bringing his own suit, it is possible to conclude

that he has elected to waive the use of a committee, next friend, or

guardian. . .We. . . conclude that a different ruie should obtain where a

prisoner is sued. In the absence of an express written waiver of his

right to a committee under W.Va. Code, 28-5-36, or a guardian ad

litem under Rule 17(c) of the West Virginiu Rules of Civil Procedure,

such a suit cannot be directly maintained against the prisoner,
Obviously, under the express language of Rule 17(c¢) and Cruigo, a convict may only be
sued through his representative, such as his “general guardian, curator, committee, |
conservator, or other like fiduciary”. However, a guardian ad litem does not need to be
appointed when the convict is already represented by a fiduciary. Therefore. the Circuit

Court did not err by refusing to reopen Ms. M.’s relinquishment because she did not have
g

a guardian ad litem.

Based thereon, because there was no duress here, the Mother’s 49-6-7 Motion to
withdraw her relinquishment was properly denied.

3. THE CIRCUIT COURT CORRECTLY INTERPRETED _

THE RELEVANT STATUTES IN PARI MA TERIA, ALLOWING o

THE LEGISLATURE’S INTENTION_ TO BE FOLLOWED HERE.

In its decision sub judice, the Circuit Court correctly interpreted the refevant

. . . . . . 3o e L
statutes in a manner consistent with the Legislature’s intention." The word parent” is

The cardinal rule of statutory interpretation is to first identify the legislalivie inlent cxpressed
in the promulgation at issue. To this end, we have recognized that “}t]he primary object in
consiruing a statute is 1o ascertain and give effect 16 the intent of the legisluture™. [citation
omitted]. We next scrutinize the specific language employed in the enactment. “A statutory
provision that is clear and unambiguous and plainty expresses the legislative intent will not
be interpreted by the courts, but will be given tull force and effect.” |citations omitted].
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undefined in W.Va, Code Sec. 49-6-1, et seq. Therefore, this word must be given its
“common, ordinary and accepted meaning, in the connection in which it ts used™ ™ The
plain meaning of the word “parent” as used in W.Va. Code 49-6-6 does not include an
individual WImse rights as & parent have been terminated.

This conclusion is bQ]stered by the Legislature’s use of the words “natural parent”
in 49-6-7, that “‘uh agreement of & natural parent in termination of parental rights shall be
valid. [if] free from duress and fraud”. By using the adjective “natural” hefore the
nroun “parent” in 49-6-7, the Legislature intended that an individual with the biological
relationship of parent would have the right to have such u relinquishment revoked, if
tainted by fraud or duress. This adjective is not inciuded in 49-6-6, howéver, showing
that the Legislature did not intend to give standing to file a 49-6-6 motion based on the
sume biological relati.onship. Both of these statutes were pussed in 2001,

This whole area of the law also has to be in terpreted pur&uant to this Court’s

repeated admonition that the polar star of abuse and neglect proceedings is the best

Where, however, the statute’s terms are less clear, statutory construction, rather

than strict application, is appropriate. In such instances. *'[jludicial interpretation

of a statute is waranted only il the statute is ambiguous and the initial step in such inlerpretative
mquiry is 1o ascertain legislative intent, [citations omited]. . . Fusthermore. statutory
conslruclion is necessary Lo ascertain the meaning of undefined words and phrases. o the
absence of any definition of the intended meaning of words or terms used in a leaisiative
cnactment. they will, in the interpretation of the act. be given their common, ordinary and
accepted meaning in the connection in which they are used.” [cilations omitted .

inore Clifford K., 217 W.Va. 625, 633,619 S.E.2d 138 (2005},

" The word “parent” is defined differently in other sections of the Code. For examnle. under W.Va. Code
See. 16-30-3(r). definitions relating to the West Virginia Health Care Decistons Act. a “parent” means
persen who is another person’s natural or adoplive mother or father or who has been sranied parental rights
by a valid court order and whose purental rights have not been terminated by a court of biw™. In conteast.
tider W.Va, Cod Sec. 48-1-235. 1w “parent”™ nicans a legal parent as defined in section 122327 In that
section. a Vlegad parent means an individual defined as a parent. by faw. on the hasis of biological
relationship, presumed biological relationship. fegal adoption or other recognized grounds™. Under this
section. o person whose rights are terminated might be inctuded in the definition ot a “legal parent”.
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inter.ests and welfare of the Infant, and that an Infant has the ri ght to permanency in the
time frames laid out by statutes and rules. In this regards. this Court has held that:

. - . [the] need for rapid finality in abuse and neglect proceedings is attributable

to the overriding concern for the subject child’s welfare. *[A] child deserves

resolution and permanency in his or her life. . . (citation omitted).’
In re Michael Rav T., 206 W.Va. 434, 442,525 S.E.2d 315 (1999), This Court has also
found that “the preeminent co\ncern in abuse and neglect proceedings is the best interests
of the child(ren) subjéct thereto and the speedy resolution thereof. . .. I re Stephen
Tvler R., 214 W Va, 725, 733, 584 S.E.2d 581 (2003). This is because. “unjustitied
procedural delays wreak havoc on a child’s cle?elupmenl‘. stability and security™  Id.,
quoting Syllabus Point 1, in part, 1;1-1 re Carlita B., 185 W.Va. 613, 408 S.E.2d 365
(19910). Further, *. . . children have a right to resolution of their fife situations, to a
basic level of nurturance, protection and security, and to a permanent placement”. Smrf
ex rel. Amy M. v. Kaufman, 196 W.Va. 251, 157, 470 $.E.2d 205 (1 998). "This need for
prompt resolution has be_en found to be “a mandate imposed by the Legisiature.

The clear impoft of the statute. . ..is that matters involving the abuse and

neglect of children shall take precedence over almost every other matter with

which a couart deals on a daily basis, and it clearly retlects the goal that such

proceedings must be resolved as expeditiously as possible.
In re Michael Ruy T., id.

With this in mind, it does not make sense to include individuals whose rights have
been terminated within the definition of a “parent™ in the context of 49-6-6. This is
because the statutory scheme set forth in 49-6-1, el seq.. lays out specific and timely
procedures to determine whether abuse and neglect.of a child has oceurred, and thereatter
whether parents should be given a chance to improve their situation or il parental rights

should be terminated. Sece, general 49-6-1 through 49-6-5 and 49-6-12. However. al a
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ﬁertain point , an individual’s quest to retain parental rights ends, and his status as a
“parent” is severed, either because he has been unsuccesstul in his improvement period;
because he has relinquished parental rights; or because his parental rights have been
ferminated by the circuit court. Thereafter, the individuai has two months ro file for
niocli‘fi_cgtion of the circuit court’s order under Rule 46 of the Rules of Procedure for
Child Abuse and Neglect, or to file his petition for appeal'under Rule 49, An extension
of the appeal may be granted for an additional two months, but only “upon u showing of
ektram‘clinary circumstances”. Rule 49.

At the end of these time periods, the individual looses his right to be invotved in
any aspect of the child’s life'”, and he also iO(vses his right to petition for readmission into
the child’s life. If this were not so, the individual whose rights were terminated could
tepeatedly tile 49-6-6 motions, asking for a change of disposition and forever delaying
adoptions and per.manency for the Infant. This simply does not make sense under the
statutory scheme, which recognizes that permanency and finality are in the hest interests
of the child.

Ruthgr, in reading the scheme set out in 49-6-1, ot seq., in pari materia. it is clear
that the onty individuals who can ask for a change of disposition under 49-0-6 are the
[nfant. the Infant’s custodian, D.H.H.R.. or those who retain parental rights. The “natural
parent” whose rights are terminated through a relinquishment stilf has the vight to petition
for redress under 49-6-7, if the relinquishment were obtained through duress and fraud,
However, the individual whose rights are terminated has no right to ask that the circuit

couwrt reopen his case under 49-6-6, simply because his circumstances have changed.

13 . Coen . PR . . . L . = .
" The only exception is i the individual is granted post termination visitation pursuant 1o Rule 135 of the
Rules of Procedure.



VI.  CONCLUSION

Tamcka M. argues that the decision to deny u terminated individual the right to
bring a 49-6-6 Motion cuts off options that should be available for an sbusced infant, and
that this position denies chitdren the possibility of reestablishing a relationship with a
parent who has actually turned his life around. due to the technicality of termination of
purental rights by voluntary relinquishment”™.'® This position is incorrect, however,
because if such an individual has actnally resolved the issues that led to the termination,
and if another good permanency plan for the child has’not been found, any other party.
including the child. the child’s guardian, a parent whose rights have not been terminated.
or D.H.H.R., has the right to bring or join in the 49-6-6 motion, Thus, the possibility of
reestablishing a relationship is not denied to the child, if this is truly in his best interests.

This Guardian does believe that there are rare times when an individual whose
rights hiave been terminated should be reconsidered for placement or other contact with «

child. This occurs when adoption or other placement aptions cannot be found,

- particafarly for an older or troubled child, and when the individual can show that she has
resolved the issues that resulted in the termination. This Guardian has filed and joined m
such motions in the past, and has even argued that parental rights should be reinstated.
after careful consideration of the circumstances of both the child and the individuat

whose rights were terminated.

 This Guardian believes that Tameka M. does not understand that this ruling applics cqually 1o any
individual whose rights have been terminated. and who seeks (0 file a0 49-6-6 Mation, whether the
termination is due to court action or to voluntary relinguishment. These two classes of individuals should
not be treated differently under 49-6-6, “The person who relinquishes has the option. however, ol showing
that the relinquishment was procured by fraud or duress, under 49-6-7. This is not available 1o the
individual whose rights are terminazed by court action. '

f~a
]



However, Tameka M.’s position here does not facilitate this rare and careful
consideration. Rather, under Tameka M.’s position, any terminated individual can bring
a 49-6-6 motion at any time before adoption, simply by alleging a change of her own
circwmstances. The resuﬁ is not the child-driven inquiry of what is in the best interests o

“the child. Rather, the circuit courts are put in the posttion of having to consider the
terminutecl_individual’s motion, éven if there is no good cause for the same, with the
result being the delay of the child’s adoption and other permanency plan. This is just

- what has occurred here with Ms. M.’s Motion.

Bused thereon, it is respectfully requested that Tameka M.’s /—\ppcnl he (lif;]ﬂiéﬁc:(.l,
and that the Circuit COl-ll't’S Order be upheld.

Respecttully submitred

Margaret B. Gordon, Esquire
Guardian ae litem
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Margaret B. (ordon, Esquire
260 Scuth WaShington Street
Berkeley Springs, WV 25411
(304) 258-0190
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VII.  COUNSEL'S RULE 4(A) CERTIFICATION

Comes now Margaret B, Gordon, Guardian ad litem herein, and doces hereby
certify, pursuant to Rule 4(A) of the West Virginia Rules of Appellate Procedure that the
facts alleged herein are faithfully represented and that they are accurately presented to the

best of my ability.

Margaret B. GoXdon, Esquue /\

260 South Washngton Street
Berkeiey Springs, WV 25411
(304) 258-0190

W.Va. Bar ID No. 6232
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